college 1 applications for ex-offenders. 2 Currently, many college application forms include a question about the applicant's criminal record, so colleges can request his or her criminal record when making the admission decision. 3 According to Blakinger, this policy prevents ex-offenders from accessing higher education because having a criminal record causes prejudice during the admission process 4 and ultimately lowers the chance of admission without a valid reason. 5 As a result, she argues that colleges should not ask for criminal records of an applicant, so more ex-offenders can access higher education, which would ultimately lower the chance of recidivism. 6 Blakinger is not alone in this area; many have argued passionately for years that colleges should not ask for their applicants' criminal history. 7 Their main argument is that asking the question unjustifiably limits ex-offenders' access to higher education, while no empirical evidence proves that students with criminal records pose a safety risk on campus. 8 However, that is only a one-sided view of the issue. In 2004, a male student at University of North Carolina Wilmington ("UNCW") sexually assaulted and killed a female student. 9 He had "emotional and psycho-1 In this memo, "college" and "university" are used interchangeably, referring to a higher education institution that provides four-year degree programs and are eligible to receive federal grants through Title IV of the Higher Education Act of 1965.
2 Keri Blakinger, Editorial, Heroin Addiction Sent Me to Prison. White Privilege Got Me out and to the Ivy League, WASH. POST, Jan. 21, 2015, https://www.washingtonpost.com/ posteverything/wp/2015/01/21/heroin-addiction-sent-me-to-prison-white-privilege-got-meout-and-to-the-ivy-league/. 3 The Common Application, a college application service that allows an applicant to apply to multiple colleges with one application, asks, "Have you ever been adjudicated guilty or convicted of a misdemeanor, felony, or other crime?" on its application form. Counselor Guide to the Application, THE COMMON APPLICATION, http://recsupport.commonapp.org/ FileManagement/Download/6d049c3626d84f519f507da8ce6364f1 (last visited Apr. 22, 2015). As of March 2016, more than 600 universities use the Common Application. See Current Members, THE COMMON APPLICATION, http://www.commonapp.org/files/component/step/files/ Common%20Application%20Member%20Institutions%20March%202016.pdf (last visited Apr. 24, 2015) . 4 In this note, "admission process" refers to the entire process an applicant goes through from the decision to acquire higher education to the initial enrollment. 5 logical issues as well as a history of stalking and disorderly conduct." 10 Furthermore, the previous college he attended expelled him for "stalking a female student with a knife." 11 Nonetheless, his father, who submitted the application form for him, did not disclose any of the previous incidents on the application form. 12 As a result, the father of the victim sued UNCW for negligently admitting the ex-offender without a thorough background check. 13 Since then, the entire University of North Carolina system has implemented criminal background checks into its admission process. 14 For the victims and the colleges, incidents like this constitute a valid reason to ask applicants to disclose their criminal history, especially in the current environment where public demands for safe campuses are high. 15 Considering that precluding a potentially dangerous applicant may prevent harm to another individual, admitting an applicant with a criminal record without understanding the nature of the crimes he or she committed can create a significant campus security problem. 16 In addition, colleges argue that criminal history by itself neither automatically prevents ex-offenders from receiving an admission offer nor creates prejudice. 17 Colleges argue that their admission process is holistic and that they will deny admission of an otherwise qualified ex-offender only if he or she poses a significant security threat. 18 Both the critics and colleges, however, are mistaken in their contradicting approaches to meet their goals, which do not necessarily conflict with each other. What the critics of the current admissions policy want is providing ex-offenders more access to higher education to prevent recidivism. 19 To meet this goal, the critics believe that a complete ban on criminal history screening during the application process is the solution. 20 10 Id. 11 Id. 12 Id. 13 Id. Interestingly, the lawsuit never reached the trial stage; whether the university settled with the father is unknown. 14 They, however, rely on mistaken reasoning that lack of any empirical evidence on the relationship between criminal history screening and heightened campus safety implies that no such relationship exists. 21 The critics also underestimate the importance of campus safety to colleges and the public. On the other hand, what colleges want is to create a safer campus environment by carefully screening ex-offender applicants to prevent any security threats they might pose. 22 In order to meet this goal, colleges often ignore the burdens ex-offenders have when applying to colleges. 23 Instead of following their contradicting approaches to the issue, they can work together and develop a balanced approach to meet their goals. This Note will suggest that the balanced approach that can meet both goals is focusing on reducing high attrition rate during the application process while removing burdensome procedures.
This Note will begin with Part I, introducing the historical and legal background of the issue, mainly using the ex-offender law of the State of New York and the admissions policy at the State University of New York (SUNY System), its main state-run public university system, as a case study. 24 Following the case of the SUNY System, Part I will discuss the criticisms of the current admissions policy and proposed changes in a newly proposed bill. Using the arguments in the bill, Part II and III will focus on two issues that the critics and the proponents disagree: (1) whether criminal history screening creates a safer campus environment and (2) whether criminal history screening lowers the admission chance. Part II will first demonstrate that the critics' reasoning is mistaken and that lack of any empirical evidence on the relationship between criminal history screening and heightened campus safety does not imply that no such relationship exists. Part II will then suggest that the public should allow colleges to continue criminal history screening, but preferably with felony-related screening only. Afterwards, Part III will first recognize that criminal history screening does not lower the admission chance of ex-offenders, making a distinction between the admission rate and the attrition rate. It will then identify the high attrition rate of ex-offender applications as the main issue and suggest several solutions to reduce the attrition rate, such as educating both ex-offender applicants and admission officers. Part IV will explore other burdens that an ex-offender ap- 21 See infra Part II. 22 See Jaschik, supra note 15 (arguing that criminal history screening should be allowed in the light of the public's expectation on campus safety). 23 See infra Part IV. 24 The State of New York presents an interesting case: The SUNY System created an experimental admission program for ex-offenders, then one of the program enrollees raped and murdered a student and murdered two other students. In the aftermath, the SUNY System adopted a new admissions policy to screen ex-offender applicants. Critics also heavily focus on the SUNY System. See infra Part I. plicant might encounter, such as requiring inaccessible information as a part of the application. Part IV will then suggest that the critics and the proponents should focus on addressing these remediable burdens, instead of focusing on their current approaches. Finally, the last part will review the findings and suggest that both colleges and the critics should take a balanced approach and find solutions that are more practical.
I. LEGAL BACKGROUND, DEVELOPMENT, AND CRITICISMS OF THE CURRENT ADMISSIONS POLICY REGARDING CRIMINAL HISTORY

A. Current Trends and Main Criticisms Regarding the Use of Criminal History in College Admission Process
Across the United States, about 72% of schools surveyed in 2010 collected at least some sort of criminal history from their applicants. 25 Not much has changed since then; the majority of four-year universities still collect criminal history from their applicants. For example, over 600 universities use the Common Application 26 for their application process, 27 which requires information regarding whether an applicant has been "adjudicated guilty or convicted of a misdemeanor, felony, or other crime." 28 Individual colleges cannot alter nor opt out from asking the question. 29 Given the widespread use of tools like the Common Application in the college admission process, we can safely assume that many ex-offenders who tried to apply for college must have encountered application forms that ask for their criminal records. 30 This question often discourages ex-offenders from applying in the first place. 31 Even when ex-offenders successfully submit an application with all the required information, including their criminal history, colleges might reject their ap-25 CCA, USE OF CRIMINAL HISTORY RECORDS, supra note 8, at 8. 26 The Common Application is a college application service where an applicant can use one application to apply to multiple colleges. See supra note 3. 27 plication. 32 As a result, many organizations and individuals have been speaking against criminal history screening in the college admission process. 33 One strong opponent of criminal history screening used by the majority of colleges is the Center for Community Alternatives ("CCA"), an organization that "promotes reintegrative justice and a reduced reliance on incarceration through advocacy, services and public policy development in pursuit of civil and human rights." 34 The CCA has published a study in 2015 that "strongly" recommends colleges to "refrain from including the criminal history question on the application and prohibit the use of criminal history information in admissions decision making." 35 Before the 2015 study, the CCA also published the previous version of the 2015 study in 2010, 36 which the critics of criminal history screening cited frequently. 37 The main criticism present in both studies is that criminal history screening unjustifiably makes the admission process difficult to ex-offenders when no empirical evidence proves that "students with criminal records pose a security risk on campus." 38 To support this criticism, the CCA presents several findings, which fall into two groups: (1) findings that show no empirical relationship exist between the current admissions policy and the safety of campus environments, and (2) findings that show problems related to the chance of admission for ex-offenders. Based on these findings, the CCA argues that colleges should stop using criminal history screening and that law should prohibit the practice to promote "one of the most effective deterrents to recidivism." 39 In addition to publishing studies on the issue, the CCA encourages legislative changes. One such example is the CCA's support for the proposed Vivian's Law. 40 The proposed law adopts the CCA's position and 32 See id. ("Given the sheer numbers involved, it is inevitable that otherwise qualified and deserving applicants are either being rejected or are being discouraged from applying in the first place."). 33 See CCA, BOXED OUT, supra note 20; see also 
B. Federal and State Law Regarding the Use of Criminal History in
College Admission Process
The current federal law neither explicitly prohibits nor allows colleges to make an admission decision based on an applicant's criminal records. As a result, both the critics and the proponents of the current admissions policy regarding criminal history usually look at the jurisprudence regarding the criminal record-based-employment-decision ("CBED") that provides a similar setting. 42 Generally, Title VII of the Civil Rights Act of 1964 prohibits employment discrimination based on protected classes. 43 Ex-offender status, however, is not one of the protected classes. 44 In addition, the Supreme Court has not ruled on the legality of CBED yet. However, when employers utilize CBED as a pretense for racial discrimination, courts might consider it illegal. 45 For example, the Supreme Court held screening devices that are not significantly related to successful job performance and disproportionally disqualify applicants of protected classes are illegal. 46 Nonetheless, in the college admission process, the Supreme Court is unlikely to rule the current practice illegal unless the practice directly discriminates protected classes, considering its previous decisions that respect academic freedom. 47 Although federal law is unclear on the issue of criminal records screening in the college application process, several states, such as New York, have enacted their own statutes addressing the issue. Under Article 23-A of New York Correction Law, an application "for any license or employment" cannot be denied based on the applicant's criminal records, unless it falls under certain exceptions. 48 In New York, one such excepand prohibits institutions of higher education, both public and private, from using criminal history information for admissions decisions or to rescind an offer of admission."). 41 tion is when the employment of the applicant "would involve an unreasonable risk to property or to the safety or welfare of specific individuals or the general public." 49 Since New York includes "any form of vocational or educational training" in the definition of employment, the use of criminal records in public college application decision falls under this law. 50 As a result, public universities in New York assessed that, if needed, they could legally ask an applicant a question about his or her criminal records to determine whether the applicant would pose an unreasonable safety risk. 51 Based on this assessment, the SUNY System adopted criminal history screening in 1981, during the aftermath of a horrific incident that occurred the late 1970s. 52 The SUNY System's adoption of criminal history screening following the incident illustrates why colleges see criminal history screening as a necessary tool.
C. The Case of the SUNY System and Its Adoption of Criminal History Screening
The SUNY System is the largest comprehensive system of higher education institutions in the United States. 53 It has sixty-four campuses, including twenty-nine state-operated campuses, five statutory colleges, and thirty community colleges. 54 In 2014, the SUNY System enrolled 459,550 students, 55 making it the largest system in the United States based on enrollment. 56 As a result, the SUNY System, with the State of New York's CBED law that covers higher education institutions, could serve as a good case study to judge the claims of both critics and proponents of criminal history screening. Furthermore, a series of events that started in 1975 makes the SUNY System an even stronger case study.
In 58 At the time, admission criteria for SEEK did not involve an applicant's prior criminal records or psychological history. 59 While the admission process did include a "Health Report and Physician's Certificate" form, the college did not use the form to evaluate an applicant. 60 As a result, the school officials likely never had a chance to evaluate Campbell's potential security threat. 61 Campbell eventually enrolled at SUNY Buffalo during the spring semester of 1976, and he befriended several other people, including Eiseman, a female student, Tunney, a male student, and Schostick, a male nonstudent. 62 Then, on June 9, 1976, Campbell raped and murdered Eiseman, murdered Tunney, and inflicted serious injuries on Schostick. 63 After the incident, Campbell's estate and Schostick sued the State of New York on various grounds, including SUNY Buffalo's breach of statutory duty in admitting a potentially dangerous person like Campbell. 64 The Court of Appeals of New York ruled that the college did not breach any statutory duty when it did not apply an additional admission criteria for ex-felons because it followed admission guidelines created by the SEEK statute itself. 65 The Court also ruled that SUNY Buffalo did not have a duty of heightened inquiry when it admitted an "ex-felon like Campbell as part of a special program" because at the time of admission Campbell was not an incarcerated felon and had finished his sentence. 66 Ultimately, the Court found that SUNY did nothing wrong in this incident, 67 but that did not stop SUNY from changing its admissions policy. 68 In 1981, SUNY adopted a new ex-offender admissions policy in light of "several violent crimes committed by ex-offenders . . . on several campuses." 69 Based on the unreasonable risk exception in section 753 of 57 the Correction Law, the SUNY System decided to mandate its campuses to evaluate a set of criminal background information to screen ex-offender applicants. 70 However, the SUNY System lacks a central admissions office where it can examine applications received by individual campuses. Instead of a central admission office, a standing committee in individual campuses ultimately decides how it asks for criminal records and how it uses the acquired information. 71 Consequentially, many campuses in the SUNY System have been asking for an applicant's criminal records during the application process in different ways. 72 This varying degree of admission practices by numerous SUNY campuses recently led to a series of heavy criticisms against practices of individual campuses and the SUNY System's policy: mainly, two studies published by the CCA, the main opponent of the college admissions policy that uses criminal records, almost exclusively focus on the SUNY System and criticized its admission policies regarding ex-offenders. 73 The story of Vivian Nixon, which is featured in the CCA's studies, is a good illustration of problems associated with the current admissions policy of SUNY. 74 
D. The Story of Vivian Nixon and Other Ex-Offender Applicants
Vivian Nixon is currently an executive director of College and Community Fellowship, an organization devoted to helping formerly incarcerated women in pursuit of higher education. 75 Vivian also serves on the board of directors of the Fortune Society, a not-for-profit organization that focuses primarily on helping ex-offenders become "positive, contributing members of society." 76 She has received many awards for 70 See id. at 2-3; see also STATE UNIV. OF N.Y., Admissions of Persons with Prior Felony Convictions or Disciplinary Dismissals (May 11, 2001), http://www.suny.edu/sunypp/doc uments.cfm?doc_id=342 ("The University-wide application for undergraduate admission to campuses of the University contains a question regarding whether the applicant previously has been convicted of a felony or dismissal from an institution of higher education for disciplinary reasons. It is the policy of the University that such a question be included in applications for both undergraduate and graduate admissions, full-time and part-time, by campuses processing local applications or not participating in the Application Service Center (ASC).").
71 STATE UNIV. OF N.Y., supra note 70 ("Campuses must utilize a standing committee to review applicants who affirm that they have either been convicted of a felony or been dismissed from a college for disciplinary reasons."). 72 See infra Part IV. 73 her work and has been continuing her service for the community. 77 However, her journey to this day was not easy. In 2001, Vivian was released after serving three and one half years in prison for a drug-related felony. 78 Wanting to start her life anew, she applied to SUNY Old Westbury. 79 Like other colleges in the SUNY System following its ex-offender admissions policy, 80 SUNY Old Westbury asked Vivian to disclose any felony conviction and write an essay about her experience associated with the conviction. 81 Despite her compliance with the requests, SUNY Old Westbury denied her application based on her conviction. 82 After learning about her rejection from SUNY Old Westbury, Vivian wrote a letter explaining her situation to Dr. Calvin Butts, the college's president. 83 Dr. Butts ultimately overruled the admissions committee's decision and admitted Vivian, but the offer came too late for her. 84 Wanting to pursue higher education as soon as possible, she had no choice but to re-enroll at Empire State College immediately, another college in the SUNY System, where she was a student before the conviction. 85 At Empire State College, she successfully finished her education and graduated in 2003 with a B.S. degree in Human Services Administration, and began work as a public advocate, which she continues to do. 86 Based on the experiences of her and other ex-offenders, Vivian argues that criminal history screening "isn't necessary and only serves to discourage and exclude some of the brightest and potentially most successful contributors to our society from gaining the education and credentials they need to open the doors to careers that will lead to positions of influence and leadership." 87 To solve this problem, she has been sup- ("Well into her first semester, Vivian received a letter from Dr. Butts informing her that he had overruled the admissions review committee and she was accepted at Old Westbury. However, Vivian declined the offer, as she was already successfully enrolled as a student at Empire State College and also was employed."). 85 See id. ("With the start of the semester drawing near, Vivian could not wait for a response from Old Westbury and instead decided to re-enroll in Empire State College, where she had been a student prior to her time in prison. As a former student, she was not required to re-apply and thus did not have to disclose her felony conviction."). 86 Reverend Vivian Nixon, ASCEND: THE ASPEN INST., http://ascend.aspeninstitute.org/ fellows/entry/reverend-vivian-nixon (last visited Jan. 11, 2016). 87 CCA, BOXED OUT, supra note 20, at 4.
porting a newly proposed law that would remove criminal history screening from the college application process. 88
E. The Proposed Vivian's Law 89
To prevent experiences similar to that of Vivian's, advocacy groups in New York are lobbying to pass a proposed law that will prohibit colleges from asking criminal history related questions during the application process. 90 If enacted, this new proposed Vivian's Law, named after Vivian, 91 will change the current admissions policy completely. 92 Specifically, it would prohibit colleges in New York from making inquiries about arrests that did not result in a criminal conviction or sealed criminal records in any case. 93 In addition, colleges would not be able to inquire or consider any criminal records before they make admissions decisions. 94 Colleges can inquire and use criminal records only after they admit a student for offering supportive counseling and other services and for determining eligibility for student activities and other "aspects of campus life." 95 The memo attached to the proposed bill indicates that one of the main goals of the bill is reducing recidivism of ex-offenders by providing wider educational opportunities to them. 96 92 See id. ("The Correction Law would be amended by adding new provisions that explicitly prohibit colleges from asking about or considering applicants' past arrests and/or convictions during the application and admission decision-making process. In addition, a new subdivision would be added to section 296 of the Executive (Human Rights) Law to make it an unlawful discriminatory practice for colleges to ask about or consider prior criminal justice involvement during the application and admission decision-making process.").
93 A.03363. 94 Id. ("Colleges may not make any inquiry or consider information about an individual's past criminal conviction or convictions at any time during the application and admissions decision-making process."). 95 Id. 96 A.03363 Memo.
recidivating. 97 Another study focused on data from the New York State Department of Correctional Services indicates that ex-offenders who gained some type of college education in prison are much less likely to return to prison. 98 Based on similar data, one student note even argued that denying access to higher education could encourage recidivism. 99 Another main goal of the proposed bill is reducing the current admissions policy's disparate impact on minorities. 100 For the past few decades, minorities, especially black men, disproportionally outnumbered the white population in terms of incarceration rates. 101 While many scholars and organizations provided several possible explanations for this unfortunate trend, 102 the reason behind it is not relevant in this Note. The important point is that criminal history screening could unintentionally disadvantage minorities because of the disproportional minority ex-offender population. 103 Although the two main goals indicated in the bill's memo are well explained, 104 the memo does not provide any explanation for prohibiting colleges from any use of criminal history for security purposes except in a few limited settings. The proposed law allows colleges to "make inquiries about and consider information about the individual's past crimi- nal conviction history for the purpose of making decisions about participation in activities and aspects of campus life associated with the individual's status as a student, including but not limited to housing" only after the individual in question has been admitted. 105 The kind of information a college can consider under this provision 106 indicates that the legislative intent is protecting certain campus communities from an ex-offender in a few limited settings where he or she could be dangerous. Nonetheless, the attached memo or relevant legislative history does not explain why the proposed bill limits the protection to only a few limited settings. 107 While the inclusion of this exception is certainly better than the outright ban on the use of criminal history, the lack of legitimate justification for this broad prohibition as written in the proposed bill is troublesome, especially considering its classification of criminal history screening as discriminatory practice. 108 Granted, no evidence at this point indicates whether ex-offender students are more, less, or equally likely to commit a crime compared to other students. 109 In other words, no empirical evidence proves that criminal history screening leads to a safer campus environment. 110 This is one reason why advocates like the CCA support the ban on criminal history screening. 111 
II. RELATIONSHIP BETWEEN CRIMINAL HISTORY SCREENING AND HEIGHTENED CAMPUS SAFETY
The CCA argues that criminal history screening does not serve the goal of making campuses safer because ex-offenders do not present significant security threats to colleges. 112 To support this argument, the CCA cites an unpublished research study that shows no correlation be- , http://assembly.state.ny.us/ leg/?default_fld=&bn=A03363&term=2015&Memo=Y ("It shall be an unlawful discriminatory practice for any college, as defined in subdivision one of section seven hundred seventy of the correction law, to make any inquiry into or consider information about an individual's past arrest or conviction history at any time during the application and admissions decision-making process or to rescind an offer of admission based upon information about an individual's arrest or conviction that occurred prior to admission."). 109 However, statistics show that some ex-offenders who received higher education do go back to prison, albeit at the much less rate than those who did not. See supra note 98. 110 See CCA, USE OF CRIMINAL HISTORY RECORDS, supra note 8, at 3. 111 See id. 112 See CCA, BOXED OUT, supra note 20, at 37-38.
tween criminal history screening and improved campus safety. 113 However, the study merely shows "no statistically significant difference in the rate of campus crime between institutions of higher education that explore undergraduate applicants' criminal history backgrounds and those that do not." 114 The critics fail to recognize that this lack of empirical evidence supporting the relationship between criminal history screening and heightened campus safety does not prove that the relationship does not exist. In other words, they assume without providing strong evidence that the admission of ex-offenders does not create more danger. 115 As in the cases of UNCW and SUNY Buffalo, some ex-offenders who enroll at a university without being screened for criminal history recidivate and commit a crime. 116 Notably, both UNCW and SUNY Buffalo adopted some form of criminal history screening after such crimes were committed. 117 The study does not explore the possibility that such measures taken by colleges is the factor that keeps the rate at the same level as other colleges without criminal history screening. 118 In other words, the study does not consider that crime rates may otherwise be higher at UNCW and SUNY Buffalo than it is currently if UNCW and SUNY Buffalo did not have criminal history screening. Furthermore, critics themselves acknowledge that this study is "the only study that has investigated the correlation between criminal history screening and improved campus safety." 119 In addition to citing a single unpublished study, the CCA examines statistics related to campus crimes in its most recent study and argues that colleges are safe. 120 It compares the number of reported murders on campuses with the number of reported murders among the general population. 121 According to the statistics used in the study, only 0.1 murders are committed per 100,000 students, while about 5 murders are commit- 123 Nonetheless, this finding does not directly support the CCA's argument that criminal history screening is unnecessary in light of the low rates of crime. 124 As an example, the CCA focuses on recent homicides committed on SUNY campuses and argues that those without criminal records committed the homicides. 125 While this example could support the CCA's findings, it also could support the previously mentioned possibility that criminal history screening is what has been preventing more homicides by ex-offenders. Currently, no one can predict with certainty what would happen with the campus crime rates if colleges were to cease criminal history screening during the admissions process.
In light of the lack of clear evidence on the relationship between criminal history screening and heightened campus security, the public should seek the best way to compromise. For critics like the CCA, the goal is reducing recidivism by providing better access to higher education to ex-offenders. 126 For colleges like those in the SUNY System, keeping campuses safe is an important goal. 127 Without strong evidence on correlation, colleges cannot simply ignore all past crimes committed by all ex-offenders who enrolled to their programs. 128 Examining jurisprudence on academic freedom and campus safety suggests that the compromise should involve at least some forms of criminal history screening.
In New York, the state law does not impose a duty on colleges to conduct criminal history screening or restrict ex-offenders for the safety of other students. 129 In fact, the New York Court of Appeals has indicated that imposing such duties are against the public policies of promoting the reintegration of ex-offenders. 130 Nonetheless, the New York Court of Appeals clarifies that the ruling is simply on "whether the College had a legal duty in the circumstances," not "whether a college might or even should investigate and supervise its students differently." 131 130 See id. (analyzing the legislative intent to argue that imposing such duties on campuses would burden potential ex-offender applicants). 131 Id.
ultimately gives the college in question the power to make a judgment on admitting an ex-offender. 132 Furthermore, federal courts in the United States historically have given colleges more freedom concerning their operation. On the issue of the college admission process, Justice Powell wrote in the Supreme Court opinion that "[t]he freedom of a university to make its own judgments as to education includes the selection of its student body." 133 This academic freedom does not include the freedom to discriminate, 134 but courts still give a significant benefit of the doubt to universities when judging a case alleging discrimination. 135 While the current admissions policy regarding an applicant's criminal history could disproportionally affect minorities, the policy involves using criminal history to classify applicants, not racial classifications. 136 As a result, a college's academic freedom to select its student body should not be invaded when no clear evidence indicates that its admissions policy directly injures potential applicants.
With the lack of clear evidence regarding the current admissions policy, colleges should be able to use some level of criminal history screening that is necessary to identify potential security risks. The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act ("Clery Act") 137 and a history of movement toward a safer campus environment well reflects the public's expectation to keep colleges safe. 138 Consequently, preventing any potential security threat, however insignificant, is extremely important to college campuses. 139 Even the CCA agrees that when "there is something about the person's criminal record that gives rise to a concern that he or she will engage in criminal activity as a student, then it is appropriate to refuse or defer admis- 132 See id. 133 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 312 (1978) . 134 For example, the Supreme Court declared the University of Michigan's admissions policy unconstitutional when the policy used racial classification improperly. See Gratz v. Bollinger, 539 U.S. 244 (2003) (invalidating University of Michigan's admissions policy that gave minority applicants automatic points). 135 See, e.g., Lieberman v. Gant, 630 F.2d 60, 67 (2d Cir. 1980) (upholding a university's decision to refuse a tenure of a female professor despite the allegation of unlawful discrimination). 136 See supra Part I. . 139 See Jaschik, supra note 15.
sion." 140 Since colleges cannot make such assessments without any information, prohibiting them from evaluating an applicant's criminal history except for a few limited purposes would greatly undermine this significant goal. Alison Kiss, the executive director of the Clery Center for Security On Campus, summarized this problem well: "If we are going to hold campuses to a standard to contribute to a safer environment for students then they should be permitted to ask that question." 141 Asking only about felony convictions is perhaps the best way to meet the goal of minimizing security risks while providing higher education opportunities to ex-offenders. Already many colleges are asking only about felony convictions on their application forms. 142 The CCA recommends this practice as one of the possible solutions to the problem in its previous report. 143 Asking about felony convictions is also important for the benefit of the public, as it can prevent certain ex-offenders from receiving inappropriate education. 144 For example, colleges with a child development program could exclude ex-felons previously convicted of child-pornography related charges from their program. At the same time, many ex-offenders without a felony conviction would have no additional obstacles during their application process since the application would not require them to disclose their criminal history. Furthermore, even for ex-offenders with felony convictions, disclosing their criminal history does not deprive them of their educational opportunities outright, because criminal history screening neither automatically rules out ex-offenders from admission nor hinders their chance of admission.
III. CRIMINAL HISTORY SCREENING AND THE CHANCE OF ADMISSION
According to the CCA's study, one of the main reasons why exoffenders do not receive admission to SUNY is that they actually do not finish their applications when they learn that disclosure of criminal history is required and believe that colleges will use it against them. 145 For example, Jay Marshall, an applicant with a felony conviction, decided not to submit his application when he learned that he had to disclose 140 145 See CCA, BOXED OUT, supra note 20, at 7-9.
information regarding the conviction. 146 He feared that his conviction that happened twenty-eight years ago would eventually "come back to haunt him" throughout and after the application process. 147 However, colleges in general will not use an ex-offender applicant's criminal history against him or her. In terms of the rejection rates, the CCA could not find strong evidence that criminal history screening leads to higher rejection rates. 148 In fact, the CCA found that six of the analyzed campuses did not reject a single ex-offender applicant who disclosed his or her felony conviction. 149 In addition, at UNCW, 92% of applicants who undergo criminal background checks are cleared without further examination. 150 These findings clearly suggest that the review of each applicant, including exoffenders, is holistic, as one dean of admissions suggested. 151 In other words, the problem is with the attrition rates, not the rejection rates. The CCA correctly identifies that "it is the questions about criminal history records, rather than rejection by colleges, that are driving would-be college students from their goal of getting a college degree." 152 Among the analyzed SUNY campuses, the number of applicants eliminated by application attrition was fifteen times higher than the number of applicants rejected by admissions review committees. 153 The CCA suggests that factors like a fear of automatic denial, embarrassment, and biases possibly led to the high attrition rate. 154 Yet, the complete ban of criminal history screening suggested by the CCA in its newest study, 155 which the proposed New York bill incorporated, 156 is not the best solution to meet the goal of making campuses safer while creating more education opportunities. It will certainly help to reduce the attrition rates, 157 but as discussed previously, a complete 146 See id. at 11. 147 Id. 148 See id. at 12-13. 149 Id. at 12. 150 See Epstein, supra note 14. 151 See Jaschik, supra note 15 (noting Princeton University's Dean of Admissions' clarification that an applicant's criminal history is just one of the factors the admission committee considers).
152 CCA, BOXED OUT, supra note 20, at 13. 153 See id. 154 See id. at 16-20 (discussing how the criminal history question could discourage an exoffender applicant from finishing the application). 155 See id. at 51 (recommending all colleges retrain from including a question on criminal history).
156 A. 03363, 2015-16 Assemb., Reg. Sess. (N.Y. 2015) ("Colleges may not make any inquiry or consider information about an individual's past criminal conviction or convictions at any time during the application and admissions decision-making process."). 157 The complete ban of criminal history screening during the application process will reduce the attrition rates because applicants like Jay Marshall will no longer fear that colleges will use their criminal records against them. See supra Part III.
prohibition on criminal history screening could potentially compromise campus safety. 158 Instead, colleges could reduce the attrition rates by other means.
One possible example of such means is what University of Washington did with its application form. Concerning questions regarding criminal history, it notates:
Answers to these questions will be used primarily to decide what support students may need to succeed at the UW. Please let us know if there are any special arrangements or restrictions we need to know about in order to accommodate your attendance. 159 While this notation does not rule out the possibility of using the provided information for security purposes, it could potentially help someone like Jay Marshall to submit his application without any fear. 160 In addition, using the provided information to help individual ex-offender students can further meet the goal of providing higher education opportunities to ex-offenders while minimizing campus security risks because they might continue to face challenges even when they successfully enroll at their desired college. 161 Colleges could also do a better job at explaining how they use the provided criminal history when making an admission decision. Currently, the way in which colleges explain their ex-offender admissions policy varies from a relatively complex statement to a list of specific crimes that could trigger rejection. 162 For example, the SUNY System has a fairly long but detailed "frequently asked questions" webpage explaining what happens with an applicant who discloses previous felony convictions. 163 In addition to clarifying types of restrictions or lack 158 See supra Part II. 159 Application for Freshman Admission & Scholarships, UNIV. OF WASH. A10 (2015), https://admit.washington.edu/sites/default/files/UW2015_FroshApp.pdf. 160 See CCA, BOXED OUT, supra note 20, at 11 (noting the story of Jay Marshall, who feared that his felony conviction disclosed during the application process would cause him embarrassment). 161 For example, one case shows that a successful student who graduated with honors and admitted to an MBA program had to face continuous disciplinary probation reviews every semester throughout his undergraduate study because of his criminal record. 165 While this webpage effectively explains the SUNY System's policy, stronger assurance that having criminal records does not lead to automatic denial, combined with a direct link to the webpage on the SUNY System's application form, could reduce the attrition rate further. This method might not be as effective as the proposed complete prohibition on criminal history screening, but it balances the interests in increasing campus security and lowering the attrition rate.
Furthermore, colleges could continue to develop fair and transparent admissions practices to lower the attrition rate. In the employment setting, employers are less likely to hire ex-offenders because of informal biases. 166 Some critics of the current admissions policy warn that similar informal biases exist in the college admissions process. 167 For instance, an admissions officer might make an uninformed decision or use inaccurate facts when reviewing an application, because he or she may not understand the complex system of criminal justice. 168 While little evidence shows that such informal biases hinder an ex-offender's chance of admissions, 169 many ex-offenders have the perception of possible informal biases. 170 Colleges could try to minimize it by developing a systemized assessment process that utilizes multiple factors when reviewing an exoffender application. 171 This assessment process should be well written and transparent, so ex-offender applicants can understand the process and do not fear informal biases. 172 In addition, utilizing admissions officers who can make an informed decision based on this process would certainly help. 173 IV. BURDENSOME ADMISSIONS PROCEDURES 174 THAT REQUIRE MORE ATTENTION
Reducing the high attrition rate by the above means, however, is not the only balanced solution that minimizes security risks while providing higher education opportunities to ex-offenders. Colleges can also focus on the solution of making admissions procedures less burdensome. Even when an ex-offender applicant understands the process and overcomes the fear associated with disclosing his or her criminal history, the admissions procedure of some colleges can still overwhelm the applicant. 175 In other words, making the admissions procedure less burdensome for exoffenders is necessary to provide ex-offenders better access to higher education, if we are to continue criminal history screening. 176 Additionally, making admissions procedures less burdensome is a far more practical solution for colleges to adopt because clear examples show what the problems are.
SUNY colleges, for example, have different admissions procedures for ex-offenders, and some of these procedures are not particularly relevant to campus safety and could be overly burdensome. 177 One such procedure is asking for all prior convictions, as it could unnecessarily discourage an ex-offender from finishing the application even when he or she likely poses no security threat. 178 Jay Marshall, for instance, did not was that whenever I filled out an application with the box on it, I didn't get the job. To me, it seemed like a tool for exclusion."). 171 CCA, USE OF CRIMINAL HISTORY RECORDS, supra note 8, at 37 (suggesting a systemized assessment process with important factors to consider). 172 See id. at 33 ("A written policy will also make the process more transparent and will give notice to prospective students so that they are aware of what will be required to gain admission to the school."). 173 See id. at 36 (suggesting that a group of admissions officer with a broad range of expertise would help making well-informed and unbiased decisions). 174 In this memo, "admissions procedures" refer to a set of procedures an applicant undergoes, such as collection and submission of his or her criminal records, which may be part of the "admission process." 175 The experience of Adrien Cadwallader shows how the procedure can easily overwhelm an ex-offender applicant. CCA, BOXED OUT, supra note 20, at 21-22. In his case, he was required to provide a large amount of information he could not easily access. See id.
176 Which we should, as discussed in supra Part II. 177 See CCA, BOXED OUT, supra note 20, at 21. 178 See id. at 27.
finish his application to Empire State College, where he worked parttime, because he feared that his colleagues at the college might discover his record of a felony conviction that happened twenty-eight years ago. 179 In most cases, a single conviction that happened a long time ago is probably irrelevant to campus safety. In addition, some SUNY colleges require information that is difficult, redundant, costly, or impossible to acquire. 180 For example, when Adrien Cadwallader applied to SUNY New Paltz, the college directed him to obtain reports from the administrator and the psychologist at the prison he was formerly incarcerated, but the reports were impractical to access as no records were available from the prison. 181 Admittedly, the SUNY System has been making changes in its admissions policy to make the procedures less burdensome. One heavily criticized procedure is that some SUNY colleges requiring ex-offenders to wait a certain amount of time after they are released from incarceration before submitting an application. 182 The SUNY System now clearly states that its admissions policy do not allow the procedure. 183 Furthermore, the SUNY System presents a plausible explanation for some criticized procedures. Namely, the SUNY System justifies the use of records from the Division of Criminal Justice Services ("DCJS") 184 because it contains more accurate and detailed information than other forms of criminal background check. 185 Yet, colleges like those in the SUNY System should continue to make admissions procedures less burdensome, as colleges have more resources than an average ex-offender applicant. The issue surrounding DCJS reports provide an effective illustration. One of the CCA's criticisms regarding the SUNY System's use of DCJS reports is that it re-quires the applicant to acquire his or her DCJS report. 186 Currently, the New York State Office of Court Administration charges a fee of $65.00 for generating a DCJS report. 187 For many ex-offenders, this fee could be costly, which is often more than the application fee they have to pay. 188 SUNY colleges could potentially implement a procedure like that of UNCW 189 and only request a DCJS report when they strongly suspect that an application warrants further review. Furthermore, the New York legislature could make this procedure easier by creating a law that allows the SUNY System to access DCJS reports for no cost when the applicant consents.
In conclusion, focusing on resolving these clearly identifiable issues is a more practical solution than attempting to prohibit criminal history screening entirely during the admission process. With the campus security concerns, removing criminal history screening from the admission process is not viable to many college officials. 190 Consequently, laws like the proposed bill in New York 191 would face strong opposition. Instead, both colleges and critics of the current policy could focus on solutions that are more practical.
CONCLUSION: A BALANCED APPROACH
Critics of the current college admissions policy that utilizes criminal history screening make a strong case for removing criminal history screening from the admission process. As Part I identified, the current policy limits ex-offenders from accessing higher education to a considerable degree. This Note is not questioning that finding. Certainly, both the public and ex-offenders will greatly benefit from achieving the goal of opening more paths to higher education for ex-offenders.
However, achieving that goal by completely prohibiting criminal history screening ignores the views of colleges. For many colleges, campus safety is the top priority. Granted, no evidence currently proves that colleges with criminal history screening are safer than colleges without it; nothing indicates that ex-offenders are more likely to commit a crime. In fact, campus community members without criminal history continue to commit crime. 192 Yet the evidence is still inconclusive regarding the possible positive effect or lack thereof of criminal history screening. Considering the public's expectations for campus safety, asking colleges to take the risk of jeopardizing campus safety is unreasonable unless clear evidence systematically proves that criminal history screening has no impact on campus safety.
As a result, both colleges and critics should focus on pursuing solutions that are more balanced and practical. The CCA argued that colleges should reallocate funds and resources spent on criminal history screening to solutions that are more effective. 193 However, a similar argument could be made against the critics. Instead of spending too many resources on prohibiting criminal history screening in the admission process, which might not even hinder the chance of admission, 194 it could pursue solutions that are more practical and balanced, such as the proposed Fair Access to Education Act of 2015. 195 The proposed act would remove marijuana-related misdemeanors from the list of offenses that make a student ineligible for Federal educational loans, grants, and work assistance. 196 This is a good example of a sensible solution that is unlikely to harm the campus community while providing more opportunities for exoffenders. Practical and balanced solutions like this and others suggested in this Note could reduce the high application attrition rate, which the CCA identifies as the real reason that limits ex-offenders from accessing higher education, 197 as well as removing unnecessary burdens in the application process.
Stories of ex-offenders like Blakinger, who once was incarcerated but saw the light through higher education, remind us that keeping the path to higher education open for ex-offenders is important to our society. At the same time, stories of families who have lost a precious family member to the crime committed by an ex-offender enrolled at a college remind us that the safety concern exists, however rare. What society can do is listen to all of them and adopt a balanced approach that can provide higher education opportunities to ex-offenders while minimizing campus security risks.
